Memorandum &k-53

Subject: Study No. 34(L) - Uaiform Rules of Evidence (Evidence Code--
Division 2--Words and Phrases Defined)

We have received comments from the Judres' Committee on the definitions
contained in this division. These are attached 2s Exhibit I and are
discussed below in connection with the particular section involved. (The
remainder of the Committee's comments concerns sections compiled in
Division 3 {Ceneral Provisions); these comments ure seuar.belv considered
in Memorandum S4-59.) Any section not specifically menticned in this
memorandum was aoproved by the Judges' Committee and the staff raises

nc question concerning it.

Section 110-~"Burden of producing evidence’

The Committee reccmmends tne deleticn of the word 'veremptory" frem

r

this definition, stating that "it adds nothing." The staff strongly
opposes this recommendation because "peremptory" is the very heart of the
definition. logically, it cannot te said that a party has a burden

to produce evidence unless a finding against him on the issue is reguired
in the absence of his production of any evidence. If nco finding against
him is required cn the issue, the party does not have a durden of
producing evidence because he can Just as ezsily rely on the weakness of
the evidence in the case against hin. Under the sresent draft of Section
113, the burden of producing evidence is placed ugon o party when that
party stands to lose on the issue in the absence of evidence; it is a
guestion for the judze to determine. The susrested deletion of the

vword "peremstory" would eliminate the idea that the burden of producing
evidence is an obligation tiat the party must discharge o avoid losing
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the case before getting to the Jury, and would make a Jjury cuestion out
of vhat is now a question for the judge. Ve recommend against making any
change in this definition,

Section 115 - "Burden of proof"

The Committee recommends a revision in this delinition o eliminste
8 specific reference to the various degrees of proo’ that nay be required
and, also, to eliminate the sentence that reads "Durden of proof is Synonymous

with burden of persuasion,”

The Ccrmittee suggests that the definition
be revised to read:

"Burden of proof” means the obligation of a party to weet the
requirenents of a rule of lav that he prove the existence or
nonexlstence of a fact. Unless a statute or rule of law specifically
requires otherwise, the burden of proof requires proof by a pre-
penderance of evidence,

The Commiesion has struggled long and hard ove:r this definition and
has arrived at a precise statement in the first parasreph that is logically
unassailable. If a party's burden is to raise a reasonable doubt concerning
the existence or nonexistence of a fact, it cannot :woperly or logically be
salt that the party has the obligation to "prove the existence or nonexistence
of a fact." The party need prove nothing; he need only "raise a reasonable
docubt concerning the existence or nonexistence of a Jzct.” The repainder
of the first paragraph explicitly recognizes the varying guantums {quantal)
of proof, which we believe to be desirable to retain. e recommend no
change in this paragraph.

The second paragraph of the present definition is subsiantively the
same as that suggested revision., Ve recommend no change in this paragraph.

The staff concurs in the Committee's suggestion to delete the third

paragraph In this definition. To say that "the burden of proof is synonymous




with the burden of persuasion" secns a misncmer when applicd to the burden
of raising & reasonable doubt concerning a Fact. There is no "persuasion”
involved (except to "persuade” the trier of fact that a reasonable doubt
exists, which we believe may be a subtle distinction too easily subject
to misinterpretation). We recommend the deletion of this paragraph.

Section 120 - "Civil action"

The Ccomittee recommends a substantive definition of criminal action
(see Section 130, infra) and then suggests revising the definition of givil
action to read "every action other than & criminal action.” The Ccmission
previously rejected this scheme (i.c., substantive dcfinitions of "eivil
action" and "ecriminal action") in favor of using these definitions simply
%o insure the inelusion of civil and criminal proceedings. The staff
concurs in the current scheme and recommends against & retuwrn to substantive
definiticns.

Section 125 - "Conduct”

The Committee suggests that this definition be revieed by adding
"agsertive and nonassertive" thereto, No-reason is siven for the addition
and the staff does not see what such an eddition would add to the substance
of the definition. At the same time, no harm is perceived in the addition.
Hence, we make no specific recommendation in regard o this suggestion
other than to offer the following language to effectuate such addition
if approved by the Commission:

"Conduet" includes all aciive and passive behavior, both
verbal and nonverbsl, assertive and nonassertive.
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Section 130 - "Criminal aetion"

As indicated sbove (see Section 120, supra), the Committee reccmmends
a substantive definition of "criminal action" in substantially the ssme
languaze as Penal Code Section 683, to read:

"Criminal acticn" means an action prosecuted by the state

azainst e party charged with a public offense for the punishment

thereof,

The present definition studiously aveids the possibility of any conflicet
betiveen the Evidence Code definition and the Penal Code definition (present
or Tuture), and is included merely to insure that criminal proceedings
are covered., The Commission previously rejected a Tormerly spproved
substantive definition of criminal action, and we assume there will be no
gtrong inclination to return to the former scheme. Ilence, vwe reccmmend

against approval of the Committee's suggesticm.

Section 150 - "The hearing”

The Comittee suggests that this definition be revised to read:

"The hearing" means the learing st which a gquestion
concerning the admissibility of evidence is raised.

There is no comment indiecating the reason for the suggested change;
hence, it is not clear whether the Judges' Commititee has considered the
latest draft of this definition (and, therefore, is recommending a return
to the previous scheme) or whether the Committee disapproves the language
in the present draft stating "and not some earlier or later hearing.” In
any event, the Commisslon previously disapproved the substance of the
Committeets suggested revision because 1t is unmecessarily restricted to
gquestions regarding the admissibilily of evidence, The present draft
relates to any question that may be in dispute and, further, ties down the
hearing referved to by eliminating "earlier or later”™ hearings. The staff
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Section 210 - "Relevant evidence"

The Committee raises & problem with respect to this definition that has
trovbled the Commission in the past and that is revolved in the present draft
by ccmbining the concepts of '"relevancy" and "materiality" in a single definition

r

of "relevant evidence." The Committee suggests a separate definition for
"relevant evidence" ("evidence Laving any tendency in reason to prove or
disprove any disputed fact") and for "material evidence" ("evidence which is
relevant to the issues in the case"). We believe that the language suggested
by the Judges' Commlttee does not meet the problem presented, particularly
since the suggested definition of "material evidence"” is stated in terms of
relevancy only.

The principle of separating these concepts might be considered by the
Commission. However, we have spent considerable mecting time in the past in
trying to resolve this problem and vwe believe it would not be profitable to

atterpt a change at this time., All of the problems mentioned are happily

resolved in tle present draft by cambining the concepts in a single definition.

Section 215 = "Rule of law”

In preparing several divisions for printing, ve discovered a defect in
the use of "rule of law" and substituted where approvriaste a more ccrrect
refevence to "law,"

The artificial use of "rule of law proved unworkable and ccry.sing."

The phrase is frequently used in judicial decisions to refer not to a specific
constitutional, statutory, or case law provision but rather to a prineiple or
concept that is recognized by or through such means. In other words, courts

speak in terms of a "rule of law" in the same way as they speak of a "rule of
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consiruction” or a "rule of pleading or practice.” It is a principle, a concept,
rather than a specific embodiment of that principle or concept. Section 215
should be revised to conform with these changes. The definition could be

either exactly as it presently appears (i.e., "law" includes constitutional,
statutory, and decisional law) or could be revised o use language similar

to that used in defining “"lav" in our soveriegn immunity legislation (i.e.,

"3z includes not only constitutional and statutory law but also the decisicnal
law applicable within this State as determined from time to time by the courts

of this State of of the United States).

Section 235 = "Trier of fact”

The Committee suggests that this definition be revised to read:.

prier of fact' means the judge or jury depending on which has the
responsibility of determining an issue of fact.

Cne defect in the suggested revision is that it fails to identify the

issue of fact involved. Thus, although there may be a jury trying the

ultimate issue of fact, the judge will frequently be trying subsidiary issues
of fact relating to the admissibility of evidence. The Committee recognizes
this distinction in commenting that "it is implieit in [Section 145" that the
admissibility of evidence sametimes depends on a finding of fact by the judge.”
Thus, the suggested revislon in Section 235 purposely relates 4o the ultimate
fact only. The staff believes that an explicit recognition of the judge's role
in determining preliminary lssues of fact is desirable in the definition of

"trier of famct" and, hence, recommends against the Committee's suggested revision.

Section 245 - "Verbal"

The Committee recommends deleting the reference o "vritten words" in this

definition and revising the definiticn to read:

=G

S




"Verbal" means oral comnmication or expressiocn,

The definition of "verbal" is important not so much for its use in
the substantive provisions of the statute as in other definitions. Thus,
"verbal" is used in the definition of "conduct" {Section 125) and in the
definition of "statement" (Section 225). Particularly as to the latter
definition,. it would change the entire concept of the statute to limit
"statement" to "orel communication or expression.” Hence, the suggested
revision might be accomplished only if several other changes were made in
existing definitions. The substantive effect of any such changes would be
with a viev to acccmplishing precisely the same goal tinat is presently
achieved with the existing definition of "verbal,” Hence, We recommend

against approval of this suggested revision.

Seciion 250 - "Writing"

The Conmittee recommends that the word "sounds" be deleted from this
definition., It is included in the present draft specifically to include
tape recordings, sound motlon pictures, and any other means of recording
sounds upon tangible objects. Serious problems in the best evidence rule
{(Bections 1500-1510_ would result from the deletion of this word from the

definition of "writing." We strongly recommend against approval of this
suggestion.

Respectfully submitied,

Jon D, Smock
Associste Counsel




kae )

£ {\‘

£ -
F6V576L~- Chb 1260

O

10
11

12

14
15
16
17
18
19
20

21

8

8

b5

&

27

29
30
31

32

REPORT OF THE SPECIAL COMMITTEE OF THE
CONFERENCE OF CALIFORNIA JUDGES TO
WORK WITH THE CALIFORNIA LAW REVISION
COMMISSION ON THE STUDY OF THE UNIFORM
RULES OF EVIDENCE RELATIVE TO:

GENERAL PROVISIONS

The Comnlttee approves the tentative recommendations of
{l the Commniseion on all rules relating to General Provislons not

specifically mentioned herein:

' ‘ RULE I
| DEFINITIONS -

~ =

(Section 100 et seq. Evidence Code) / 5
( ,.‘
Subdivision (2) (Sectlion 210 Evidence Code) Relevant Evidence:

We belleve that the definition of relevant evidence

should be amended to read as follows:
YEvidence having any tendency 1in reason to
prove or disprove any disputed fact.,"

We further believe that & definition should be added as
to the meaning of "material evidence” which would be deflned as
follows: |

"Evidence which is relevant to the iassues

~ in the case.”

ISubdivision {4) (Section 115 Evidence Code) Burden of Proof:

to read as follows:
| "Burden of proof means the obligation of a
party'to meet the requirement of a rule of
[]_ - - law that he prove the existence or non-
| existence of a fact. Unless a statute or
rule of law specifically requires otherwise,

- the burden of proof requires proof by =

The Committee recommends that sald definiatlion be amended
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preponderance of evidence."

Subdivision (5) (Section 110 Evidence Code) Burden of Producing

Evidencet _
The Committee believes that the word "preemptory"™ should

be eliminated from the definition since 1t adds nothing,

Subdivision (6) (Seetion 125 Evidence code)'conduct:.

The Committee recommends that sailad gubdivision be amended

by adding thereto the words "assertive or non-assertive.”"

' Subdivision (7) (Section 150 Evidence Code) The Hearing:

The Committee recommends that the definition be amended
' to read as follows:

"The hearing means the hearing at which a

questlon concerning the admissibility of

evidence 1s raised."

Subdivision (8) (Section 145 Evidence Code) Finding of Fact:
The Committee believes that the definition in Seotion 145

of the Evidence Code 18 to be preferred.

“ Subdivision (9) Court: | |
The Committee notes in the Evidence Code that there i1s no

definition of "Court", 1Is this an oversight?

Subdivision (10) (Section 160 Evidence Code) Judge:
The Commlttee belleves that the definition in Section 16C.

of the Evidence Code 1s to be preferred. -
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Subdivision (11) (Section 235 Evidence Code) Trier of Fact:

We recommend that this subdivislion be amended to read as
follows: .

"Trier of fact means the Judge or jury
depending on which has the responsibility
of determining an iasue of fact."

The reason ﬁe-are eliminating the last phrase of the
definition is that 1t 1s Aiwmplicit in subdivision (8) that the
admisslbility of evidence sometimes depends on a finding of faot
by the Judge,

Subdivision (12) (Section 245 Evidence Code) Verbal:
The Committee recommends that this definition be amended

to read:

"tyerbal' means oral communication or expression."

Subdivision (13) (Section 250 Evidence Code) Writing:
The Committee recommends that the word "sounds" be elimin-

ated from the definition.

Subdivision (15) (120 Evidence Code) Civil Actilon:
The Committeea belleves that this subdivision should first
define Criminal Action substantlally as stated In Seoction 683 of the

Penal Code, Said subdivision as amended would read as follows:
"An action prosecuted by the atate agalnst
8 party charged with a public offense for
the punishment thereof."

Subdivision (16) (Section 130 Evidence Code) Criminal Action:

The Commiftee belleves this subdlvision should be the
definition of a Civil Action which should read substantially as

follows:
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"Every actlon other than a criminal action."

Seetion 175 (Evidence Code) (There 1s no Rule number) Person:

This definition includes firm, assoclation, organizatioh,
partnership, business trust, or corporation.

The Committee believes that thias definltlon 1s improper
in view of the fact that in many of the Rules, as well as in the
gestions in the Evidence Code, the word "person" refers only to a

natural person, particularly with respact to who may be a witness.

FiReroy Powe [lim e e
‘ RULE 4 i€n~“°
EFFECT OF ERRONEOUS ADMISSION OF EVIDENCE | fﬂow~°

(Section 353 Evidence Code)
The Committee belileves that subdivision (b) should be

amended to read as follows:

"The court which passes upon the effect of.
the error or errora is of the opinion that
the admitted evldence should have been
excluded on the ground stated, and that the
error or errors complalned of has resulted

in a miacarriage of Juatieel"
COMMENT': .

" The Committee bellieves that sald subdivision (b) should
be drafted to contain substantlally the language of Section 4-1/2

of Artilcle VI of the California Constitution. Whether the error had
Na substantial influence in bringing about the verdict or finding is

one of the questlons that the court no doubt would wish to conslder
!iin determining whether there hﬁd been a miscarriage of justice.
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RULE 5
EFFECT OF ERRONEOUS EXCLUSION OF EVIDENCE
(Section 354 Evidence Code)

The Committee belleves that the first pafagraph of Rule 5
should be amended to read as follows:
| "A verdiot or finding shall not be set aside,
nor shall the Judgment or decision based
thereon be reversed, by reason of the erroneous
exclusion of evidence, 1f 1t apﬁears of record
that (1) the substance, purpose and relevancy of
-lthe excluded evidence was madé known to the Judge
by_the questions asked, an offer either_of proof,
or by any other means; or {2) the rulings of the
Judge made compliance with subdivision (1) futile;
or {3) the evidence was sought by questions asked
during cross-examlnation; and the court which
passes upon the effect of the error or errors is
of the opinion that the error or errors complained

of has resulted in a miscarriage of Justice."
COMMENT:

The Commlttee believes that the language of Rule 5 should
be Bubstantially the same as contained in Section #-1/2 of Article
VI, Cali:ornia Constitution, for the same resson stated in our

comments to Rule ¥,

RULE 7

GENERAL ABOLITION OF DISQUALIFICATIONS AND
P%EggLEGE OF WITNESSES, AND OF EXCLUSICNARY
R . -

The Committee believes that the definition of "proffered
evidence", subparagraph (b), subdivision (1), of Rule 8, 1s too

reatrictive. Proffered evidence has 1bhg been used by the legal
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1 jiprofession to refer to any evidence offered for admission and 1tris
2 [not dependent upon the existence of non-existence of a preliminary
3 |[fact. We recommend that sald subparagraph (b) be amended to read as
4 ||follows:
5 "tproffered evidence' means any evidence
6 offered for admission in evidence."
7 The Commlttee further belleves that the last sentence of
8 [ subparagraph (b) of subdivision (2) should be amended to read as
9 |{ follows: :
10 | "On admissibllity of other evidence of similar :
11 charaoter, the Judgze may heaf and détermine ¥
i 127 the questlion out of the presence or hearing of X
C; 13 | the Jury."
14 The Commlittee belleves that subparagraph (b) of subdivisio]
15 | (3) ahﬁuld be eliminated upon the same grounds as stated in the laat
16 || sentence of our comﬁent with reapect to Rule 19,
17 ., | |
18 /|| DATED: July 31, 1964,
191'{ ,
’ Respectfully submitted,
_ 20 JUSTICE MILDRED LILLIE
N JUDGE MARK BRANDLER
= JUDGE RAYMOND J. SHERWIN
» JUDGE JAMES C, TOOTHAKER
“ JUDGE HOWARD E, CRANDALL
C :: JUDGE LEONARD A, DIETHER, CHAIRMAN
27
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100. _pplicetion of derinit:

105,

DIVISION 2. WGRDS AND PHRASES DEFINED

-

AGC. Thiess the provision or context otherwise requires,
these definitions povern the construction of this code. '

Action.

110,

103, Astion’’ ineludes a civil aotion ang a criminal aerion

Burden of producing evidence.

115,

118, “*Burden of producing evidenee’’ ineaus the obligation
of & parly to intradues evidence sufiffeient to avold a peremp-
tory finding spalost him as to the existence or nonexistence
of & fact.

Burden of proof.

115, *Durden of proof™ means the obligation of s party to
meot the requirement of & rule of law that he raise a reason-
able dnubt concerning the existenee or nonexisterice of & fact |
or that he ostablish the existenve or nonexistonce of a faet by
g preponderanee of the evidenee, by elear and convineing
proof, or by proof heyond a reasonable donbt.

Unless 8 rile of law requires otherwise, the burden of proof
veguires proof by & preponderance of the evidence. _

Burden of nroof is synonymeus with burden of persuasion.

Civil acticn,

120, vt gotien? puelndes oivil proeeedings, |

Conduct.

125, “Conduet’ includes sll active and passive behavior,
hoth verbal and nonverhsal. ‘

Criminal actica,

130. **Criminal astion'’ nelndes criminal procsedings.

Declarsnt.

135, *“*Declarant’’ is g person who makes 2 gtatement.
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14C. Evidence.

140. ''Evidenee’’ means testimony, writings, material ob-
jeets, or other things presented to the senses that are offered
in & Judicial proceeding.

145, Finding of fact, finding, finds.

145. “‘Pindivg of fact,”” ‘"finding,’’ or **fnds’’ means the
determination {rom evidence or judicial notice of the exist-
ence or nonexistence of a faet,

150, “‘The hearing'’ means the hearing at which the partic-
ular question is raised, and not some earlier or later hearing.

153, Hearsay evidence.

165, *‘Meersay evidence' is defined in Section 1200,

LC’Qt S
180, ‘‘Judge’’ ineludes & court commissioner, referee, or

similar offiesr, who ia authorized to conduct and iz coudunet.
ing & court proceeding or court hearing.

165. Oath.

185, ‘‘Oath® ineludes affrmation.

17G. Perceive,

170, *‘Perceive’’ means to acquire knowledge through one's
SENBEA,

_ 175. Person.

176. '“Person’’ includes & natural person, firm, association,
organigation, partnership, business trost, or corporation,

180. Personal property. _ _
‘ 180, ¢ Personal property’’ includes money, goods, chattels,
‘things in action, and evidences of debt.

185. Property.
185. ‘*Property’’ includes both real and parsonal property.

130, Proof.

190. *‘Proot'® iz the iffact of evidence.
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195, Public employee.

C 185. ‘‘Public smployee’” means en offieer, agent, or em.
plovee of the Unitel Stozes or 3f g publiv entity.

‘0.  Public entity.

ny

8030, “‘Public entity’’ mncludes & state, county, city and
county, eity, district, public authority, publis agency, and
. any other politiesl subdivision or public corporation,

205. Real property.

205, “*Resl property’ includes lands, tenements, and he-
reditaments.

219, Relevant svidencs,

| 213. “‘Relevent evidence’ moeans evidence having any ten.
deney in reason to prove or disprove any disputed faet that is
of conseyuence to the determination of the sctlon, including
the credibility of & witness o hearsay deciarant.

2i5. Rule of law.

_ 215, “Raule of law' includes constitutional, statutory, and
t_Ieei.qilgngl law.

v

C £, State.

220. ‘'Btate’ means the State of Caliiom‘a, unlas app!
to the different parts of the United Btates. In the Iattzl? m

it includes any state, distriet, commonweslth, territory, or
_inenlar possession of the Tnited States.

Statement.

226, *'Statement’’ means {&) & verbal expremsion, or (b)
nonverbal conduet of a person intended by him &8 A subati.
tute for a verbal expression.

ing
3

1
.

230, BStatute.

230. *‘Statats’’ includes & provision of the Constitution,

225, Trier of fact.

. 235 '“Trier of fact” means (&) s jury and (b) a judge ,
-when he iz trying an issue of fact other than one relating to |
the adraisaibility of evidence, ¥

C_ | «202~
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Unavallable as a witness.

eks,

240, (a) Except as otherwise provided in subdivisions (b)
and (e}, ‘"unavzilable as a witness’’ means that the deelarant

(1) Ezempted on the ground of privilege from testifying
coneerning the marter to which his statement is relevant ;

(2) Disquelifled from testifying to the matter:

(3) Dead or unable fo attend or to testify at the hearing be.
cause of then existing physieal or mentsl iliness or infirmity;

(4} Absent bevond the jurisdietion of the ‘court to compel
his attendance by its proeess;

(5) Abgent from the hearing and the proponent of his siate-
ment has exercized reasonable diligence but has been unable
to procure his attendenee by the court’s process; or

(6} Absent from the bhearing becanse of imprispmment and
the court is unable to compel his attendance at the hearing
by its process,

(b) A declarant s not naveilable ag & witnesy if the ex.
emption, disqualiiiestion. death, inability, o1 absence of the
declariait was brought sbout by the procmrement or wrong-
doing of the propanent of his statement for the purpose of
preventing the declarant from attending or testifying,

(¢} A declarant is not unavailable aa a witness if nnavail-
ability is slaimed because he is absent bayond the jurisdic.
tion aof the ot 1o compel appesrance by its proeess and hia
deposition conld have been taken by the proponent through
the exercige of remsonable diligence and without undue hard-
ship or expense, but this snbdivision does not apply where the
evidenee offered ia o deposition.

Verbal.

250.

245, % Verbal” ineludes both oral and written words,

Writing.

260, *“Writing’' means handwriting, twpewriting, printing,
photostating, photographing, and every other means of re.
cording upon any tangile thing any form of communication
or representation, including letters, words, pictures, sounds,
or aymbols, or combinations thereof.

-203-




